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APPLICATION OF DIVIDEND COUPONS 
AFTER DEFAULT IN PAYMENT 
OF PREMIUMS 


The application of dividend coupons attached to a com- 
pound option twenty pay life policy, non-participating, after 
a default in the payment of premiums, was discussed by the 
Kentucky Court of Appeals in Merion v. Kentucky Home 
Mutual Life Insurance Company ({ 500,841). The court stated 
it to be the duty of the insurer, in case of the lapse of a 
— because of the failure to pay eaten, to use such 

unds of the insured as are in the hands of the insurer under 

the insurance contract to the best interest of the insured. In 
this case that required the addition of the net equity of the 
insured in the coupons to the cash surrender value of the 
policy before deducting the amount of a loan obtained on 
the policy. Had this been done, the amount remaining would 
have been sufficient to keep the policy in force beyond the date 
of the insured’s death. 


Dividend Coupons 


The dividend cou provided that the insurer would 
pay, subject to the conditions of the policy, certain amounts on 
annual premium dates, provided all premiums due on the policy 
up to and including said dates were paid in full. As to the 
benefits to be derived from the coupons, the policy provided 
for the surrender of the coupons at any time after their respec- 
tive maturities in part payment of premiums upon the policy; 
or the leavin ving on deposit with the insurer of the amount of 
unsurrendered and matured coupons at interest to be com- 
a annually at the rate of four per centum. In case the 
tter alternative was chosen by the insured, he was given the 
right to withdraw at any time the amounts, with accumulated 
interest, upon surrender of the matured coupons. In the event 
of the death of the insured the amounts, with accumulated 
interest, were payable to the beneficiary of the policy. 


Actions of Insurer 


e cash value of the insured’s policy on May 30, 1934, the 
date “ae it lapsed, was $340.50. From this amount the 
insurer deducted the amount of the loan with interest and 
the reserve lien with interest, which items amounted to $277.33. 
According to the company’s calculations this left $63.17 avail- 
able for extended insurance. This amount would carry a 
policy of $2,781.00 (the face amount of the policy less the 
amount of the loan) for one year and 306 days, or until March 
31, 1936. The insured died March 13, 1937. 


Proper Application of Dividend Coupons 


The proper peccoeere, according to the court, would have 
been to use the dividend coupons in reducing the loan, leavin 
the remainder of the cash value for the termination an 
calculation of the amount of extended or paid-up insurance. 
Had this been done by the insurer, the amount remaining 
would have been sufficient to carry the policy beyond the date 
of the insured’s death. 
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% FIREAND CASUALTY 


Fire of Incendiary Origin.—Defendant insured the household 
goods of plaintiff against loss from fire and while the con- 
tract was in force, plaintiff's residence was discovered on 
fire and some of the household goods were damaged by fire. 
While there was no doubt that the fire was of incendiary 
origin, recovery for plaintiff was proper because defendant 
failed to prove that plaintiff authorized his residence to be 
set on fire. (Williams v. Fire Association of Philadelphia, 
La. Ct. App.). . .§ 300,217. 


Sufficiency of the Evidence.—Plaintiff sought to recover upon 
two policies of insurance issued by defendant upon two 
cottages which were destroyed by fire. Defendant resisted 
payment on the ground that the evidence established that 
the fires were of incendiary origin. The evidence showed 
that plaintiff was in the immediate vicinity of the buildings 
which were burned and that there was a judgment out- 
standing against plaintiff. This evidence was insufficient to 
establish as a matter of law that plaintiff set the fire which 
destroyed his own property. (LaCourse v. Fireman’s Fund 
Ins. Co., N. H. Supreme Ct.). . .§ 300,215. 


Burglary Insurance Policy.—Plaintiffs sued to recover for the 
loss of $527.84, stolen from their vault and covered by a 
policy of burglary insurance issued by defendant which 
provided that entry to the vault must be made by force and 
violence of which there are to be visible marks upon the 
vault. It was error for the trial court to instruct that if 
the vault door was opened by means of the proper combi- 
nation then plaintiffs could not recover. (Ganahl Lumber 
Co. v. Travelers Indemnity Co., St. Louis (Mo.) Ct, App.)... 
{ 300,212. 


Scope of Fire Policies—Where the receiver of a warehousing 
corporation insured tobacco stored with him against destruc- 
tion by fire, the policies were deemed to be more than con- 
tracts for the mere indemnification of the receiver. (American 
Eagle Fire Ins. Co. v. Gayle, U. S. C. C. A,, 6th C.)... 
{ 300,219. 


Robbery Policy.—Plaintiff brought suit to recover on a robbe 
policy issued by defendant. The jury found that plaintiff 
had not complied with the provisions of the policy which 
required him to keep books and records. Based upon this 
finding, the trial court properly rendered judgment for de- 
fendant. (Blunt v. New Amsterdam Casualty Co., Tex. Civ. 
App.). . .§ 300,211. 


Public Liability Policy.—A public liability policy which pro- 
vided protection against liability for the consequences of 
the negligence of the insured or its agent included within 
its coverage acts that constituted gross negligence. (Travelers 
Ins. Co. v. Reed Co., Tex. Civ. App.)... 300,218. 


Meaning of Vacancy Clause.—Where a fire policy contained a 
vacancy clause that prohibited abandonment of a rural 
school building for school purposes for an indefinite period, 
the building was at no time permanently abandoned where 
the school district held their annual meetings therein. 
(School District No. 51, in Leavenworth County, v. The North 
River Insurance Co. of N. Y., Kan. Supreme Ct.). . .{ 300,220. 


Cargo Liability—In an action to recover for the loss of a 
cargo carried by defendant trucking corporation and in- 
sured by defendant, the trial judge properly ruled that the 
violation by the trucking corporation of the provisions of 
the policy did not impair the right of the plaintiff to enforce 
for its own benefit the obligation of defendant insurer to the 
extent of $1,000, under the indorsement added to the policy 
in obedience to the rules and regulations of the Interstate 
Commerce Commission. (Bolta Rubber Co. v. Lowell Truck- 
ing Corp., Mass. Supreme Jud. Ct.) .. . 300,214. 


Additional Insurance.—Violation of a provision of a policy of 
insurance against procurement of additional insurance on the 
same building without the consent of the insurer rendered 
the policy void, (Bernstein v. Millers National Insurance Co., 
Ga. Ct. App.) . . .§ 300,213. 


Appointment of Umpire.—Plaintiff sustained partial loss by 
fire on properties insured by defendant. Since the appraisers 
appointed by insured and the insurance company did not 
appoint an umpire within the time stated in the policy, the 
district court properly made the appointment. This was 
proper whether the inability of the appraisers was due to 
failure to agree after attempting to do so or a failure to 
attempt to agree at all. (Kavli v. Eagle Star Ins. Co, Lid 
Minn, Supreme Ct.). . . f 300,210. E 


Gas Explosion.—Plaintiffs sued for damages for the wrongful 


death of decedent resulting from a gas explosion which 
occurred when she entered her apartment and lit a cigarette, 
Evidence was presented from which an inference might 
arise that the pipe within the apartment was uncapped at 
the time of the explosion. Whether or not the lighting of 
a cigarette in an apartment where an uncapped gas pipe 
terminated was contributory negligence was a question of 
fact to be determined by the jury. (Hohnemann v. Pacific 
Gas and Electric Co., Calif. Dist. Ct. App.) . . .] 300,216, 


% NEGLIGENCE »% 
(Other than Automobile) 


Stores and Shops.—Plaintiff brought this action for the re- 
covery of damages for personal injuries sustained while a 
customer in defendant’s store, when her foot slipped and 
she fell to the floor. The evidence was sufficient to support 
a verdict of negligence on the part of defendant and made 
a jury issue of the question whether defendant was neg- 
ligent in not maintaining the floor in a reasonably safe 
condition. (Anderson v. Belk-Robinson Co., S. C. Supreme Ct.) 
.. .§ 400,954. 


Liability of Storekeeper—Where the plaintiff attended a 
lecture in the defendant’s retail furniture store, and suf- 
fered injury as the result of running into the elevation of 
the lecture platform, she had no cause of action because it 
was not shown that the defendant failed in the performance 
of any duty resting upon him. (Prehn v. C. Niss & Sons, 
Inc., Wis. Supreme Ct.). . .] 400,951. 


Awning Chain.—Plaintiff was injured, while a pedestrian on 
the highway, when she came in contact with a chain 
attached to the awning on a building owned by defendant. 
The location, design and purpose of the awning showed 
that it was intended to be used in conjunction with a store 
leased by defendant, and there was nothing to show that 
the awning was not within the control of the tenant. There- 
fore the tenant, and not defendant, was liable for injuries 
received by plaintiff arising from a defect upon the demised 
premises. (Hannon v. Schwartz, Mass. Supreme Jud. Ct.) 
.. .§7 400,946. 


Abutting Owner’s Liability. —Plaintiff sought to recover dam- 
ages for injuries sustained as a result of a fall ona sidewalk 
which she averred was in a defective condition. Plaintiff 
contended that the abutting owner was liable under a pro- 
vision of the city charter that required the abutting owner 
to keep the sidewalks in good order and condition. This 
contention was without merit, as the provision of the city 
charter imposed on the property owner only a public duty. 
(Henrichs v. New Orleans Public Service, Inc., La. Ct. App.) 

. . 400,959. 


Bank’s Liability.—Plaintiff was not entitled to recover for in- 
juries suffered as a result of falling on the marble floor of 
the defendant bank, where the evidence indicated that she 
knew and realized that the floor was inherently slippery and 
smooth. (Stoll v. First National Bank of Independence, Mo. 
Mo, Supreme Ct.). . . | 400,963. 


Railroad’s Liability.—Plaintiff sought to recover damages for 
personal injuries sustained at one of defendant’s crossings. 
Plaintiff's testimony showed that after being warned by 
some one behind him that the train was nearing the cross 
ing, he attempted to cross the track in front of the train 
Under such facts, plaintiff's contributory negligence, 
held by the trial judge, precluded recovery for his injuries. 
(Howell v. Sealers R. R. Co., S. C. Supreme Ct.) 
{ 400,953. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Owner’s Liability —Plaintiff sought to recover damages for 
injuries sustained while walking on the sidewalk, when she 
was struck upon the head by glass falling from a building 
owned by one defendant and leased to the other defendant. 
The verdict of the trial jury against the owner of the build- 
ing only, was proper, as under the lease, the owner covenanted 
to keep the outside of the building in repair. (Friedl v. 
Lackman, Ohio Supreme Ct.).. . | 400,957. 


Municipality’s Liability.—Plaintiff sought to recover damages 
for personal injuries sustained as the result of a fall on an 
ice- and snow-covered sidewalk. The accident took place 
about 16% hours after the cessation of a 24-hour snow 
storm, during which 8.8 inches of snow and sleet fell, Dur- 
ing the storm, and for some two days thereafter, the 
temperature was at all times below the freezing point. 
Under the facts, the municipality’s motion to dismiss the 
complaint should have been granted. (Goldstein v. Dattelbaum, 
N. Y. App. Div.). . .[ 400,949 


Statute Construed.—Where the department of safety regula- 
tions provided that, for audience halls using portable seats, 
some device for securing the seats in place should be used, 
defendant’s contention that the purpose of the rule was to 
protect the public in case of fire and that it was inapplicable 
to a case where one was attempting to escape from a crowd, 
was without merit. (Camp v. Rex, Inc., Mass. Supreme Jud. 
Ct.). . . 400,947. 


Negligent Operation of Soda Fountain.—Where plaintiff's evi- 
dence indicated that glass found in ice cream purchased in 
defendant’s store entered the product through negligent 
operation of a soda fountain, the plaintiff made out a case 
to go to the jury. (Ballas v. F. W. Woolworth Co., N. H. 
Supreme Ct.).. .] 400,952. 


Charity —Plaintiff brought an action against defendant charity 
for damages for alleged negligence in the care and medical 
treatment of herself while in its sanitarium as a paying 
patient. It was error for the trial court to sustain defend- 
ant’s demurrer, as the evidence showed that defendant’s 
trust funds would not be jeopardized by reason of a judg- 
ment entered against it, because payment would be limited 
to funds derived from indemnity insurance held by it. 
(O’Connor v. The Boulder Colorado Sanitarium Ass'n, Colo. 
Supreme Ct.).. . J 400,960. 


Failure to Use Precautions.—The defendant contractor was 
liable for his failure to use unusual precaution in piling 
building materials around a house wherein children lived 
who were likely to come out and hurt themselves while 
playing. (Bouley v. Tile Roofing Co., Inc., N. H. Supreme 
Ct.) .. .§ 400,962. 


Contributory Negligence.—Plaintiff brought an action to re- 
cover damages for injuries she claimed to have sustained 
as a result of a fall on a defective sidewalk in defendant 
city. The evidence was sufficient to support findings that 
the sidewalk at the point where plaintiff fell was in a broken 
and defective condition and that plaintiff had knowledge of 
this condition and was contributorily negligent in using 
the sidewalk. (Thomas v. City of Bayshore, Calif. Dist. Ct. 
App.). . . 400,958. 


School Student Injured.—Plaintiff, a high school student, 
sought to recover damages for injuries sustained by reason 
of having been struck in the eye by a rubber ball while 
within the school yard. While defendant school board was 
charged with the duty of providing for adequate supervi- 
sion of activities within the school yard, its obligation was 
fulfilled when it provided for supervision in the person of 
one or more competent instructors. (Graff v. The Board of 
ia of the City of New York, N. Y. App. Div.)... 


Damages Inadequate.—Plaintiff recovered $700 damages for 
injuries sustained when she fell down a dangerous stairway 
in defendant’s place of business. In view of the fact that 
plaintiff expended $994 for medical expenses alone, the 
verdict was grossly inadequate and showed that the jury 
was under the influence of passion and prejudice. (Dolen 
v. Beatrice Restaurant Co., Neb. Supreme Ct.). . .] 400,955. 


Value of Prospective Earnings of Deceased.—Damages for 
negligent death were properly assessed on the basis of 
deducting from the prospective earnings of the deceased 
what it would have cost him to live, and discounting the ascer- 
tained figure in accord with current interest rates. (Roussin, 
Admz., v. Blood, N. H. Supreme Ct.).. .] 400,961. 


Res Ipsa Loquitur.—Plaintiffs, husband and wife, sued for 
injuries sustained by the wife while a customer in defend- 
ant’s store, when the chair in which she was sitting collapsed. 
The chair was in the exclusive control and management of 
defendant and the accident was such, under the evidence, 
as in the ordinary course of events would not happen, if 
those who had control and management had used the proper 
care. Under such circumstances the rule of res ipsa loquitur 
was applicable, and the trial court properly overruled the 
motion for a directed verdict and submitted the issues to 
the jury. (Clark-Daniel’s Inc. v. Deathe, Tex. Civ. App.)... 
1 400,956. 


Physician’s Preoperative Diagnosis.— Where the evidence 
showed that the defendant physician used methods of pre- 
operative diagnosis generally accepted and approved, the 
plaintiff patient failed to establish a malpractice case. 
(Riggs v. Gouldner, Kan. Supreme Ct.) . . .] 400,950. 


Notice of Condition.—Plaintiff was on the premises of defend- 
ant as an invitee and as she was leaving she caught her 
heel on a splinter on one of the outside wooden steps lead- 
ing to the first floor, and fell to the ground. There was no 
evidence as to how long the step had been in the condition 
described as existing on the day of the plaintiff's injury. 
Defendant’s requested ruling that the evidence did not war- 
rant a finding for plaintiff as a matter of law, should have 
been given, and this was true even though the trial judge 
viewed the premises. (Keeney v. Ciborowski, Mass. Supreme 
Jud. Ct.) .. .$ 400,945. 


Instruction Wrongly Refused.—An instruction which would 
have told the jury to find for the plaintiff if they believed 
that the defendant’s motorman snelineniie started his street 
car around a switch without warning the plaintiff of the 
overhang, was wrongly refused. (Robinson v. Kansas City 
Public Service Co., Mo. Supreme Ct.). . .] 400,964. 


* LIFE * 


Total and Permanent Disability—Mere inability on the part 
of the insured to perform acts essential to his accustomed 
profession or occupation does not, under Illinois law, con- 
stitute total disability. (Preveden v. Metropolitan Life In- 
surance Co., Minn. Supreme Ct.)... J 500,837. 


Provisions Concerning Reinstatement.—To construe an insur- 
ance contract so as to permit medical fitness provisions 
referable to its original date, to be referable to the date of 
reinstatement, weal permit the insurer to escape an obliga- 
tion it had assumed on named conditions. (Life and Casualty 
Insurance Co. v. Jett, Tenn. Supreme Ct.). . .] 500,838. 


Impersonation of Insured—Where the person making the 
application for insurance and submitting to the medical 
examination impersonates the one named in the policy as 
the insured, no contract arises and the incontestability clause 
does not estop the insurer from denying liability. (Valant 
v. Metropolitan Life Ins. Co., Ill. App. Ct., 1st Dist.)... 
q 500,843. 


Effect of Reinstatement on Health Provisions of Policy.—A 
health and accident policy in force against tuberculosis at 
the time the policy lapsed, continued the coverage after 
reinstatement, where the six months’ good health period 
mentioned in the contract was construed to mean an riod 
of six months after the policy was issued. (Mutual Benefit 
Health and Accident Association v. Ryan, Ariz. Supreme Ct.) 
.. . 500,842. 


Material Change in Risk—An insured was not guilty of de- 
frauding an insurance company because of failure to notify 
such insurer of a material change in risk between the time 
of application and the issuance of the policy, where there 
was no knowledge or indication on the insured’s part of the 
serious condition of his health. (Levacich v. Phe Metro- 
politan Life Insurance Co., Kan. Supreme Ct.).. {| 500,846. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Waiver of Monthly Disability Report——The absolute refusal 
of an insurer to pay disability benefits estopped it from 
insisting that the insured furnish a doctor’s certificate every 
thirty days showing continued disability. (Commercial 
Casualty Insurance Co. v. Mathews, Ga. Ct. App.) . . .§ 500,849. 


Mistake in Assessment Rate.—Where defendant fixed an in- 
correct assessment rate in a rider to a beneficiary certificate 
and, after discovery of the error, accepted payments at the 
same rate, the beneficiary was entitled to the full value of 
the certificate, as there was not a mutual mistake and the 
defendant’s conduct was evidence of a waiver of any claim 
for reformation. (McCuen v. Sovereign Camp, W. O. W., 
S. C. Supreme Ct.). . .¥ 500,847. 


Removal of Disability Provisions.—An insured could not re- 
cover for total disability under a group policy when the 
certificates issued thereunder had been recalled and the dis- 
ability provisions stricken therefrom. The fact that the 
insured did not surrender his original certificate did not 
aid his case. (Equitable Life Assurance Society of the United 
States v. McCarty’s Committee, Ky. Ct. App.) 500,829. 


Alcoholism as Disease.—In view of conflicting medical testi- 
mony as to the denomination of the insured’s alcoholism 
and testimony showing that he may have thought that his 
drunken sprees did not constitute a disease, it was a jury 
question whether the insured had a disease and whether he 
had an intent to deceive in stating he had no disease. 
(N. Y. Life Ins. Co. v. Hoffman, Exrx., Ala. Supreme Ct.) 

7 500,836. 


Provision Avoiding Policy.—Where an insurance policy is 
declared to be void if the insured has any other contract of 
insurance with the defendant company and does not men- 
tion such in the application, the policy is not void where a 
third party procured the insurance without the insured’s 
knowledge. (Golden v. National Life & Accident Insurance 
Co., Ga. Ct. App.) . . .§ 500,830. 


Purchasable Insurance.—A judgment granted by a trial court 
for $300 on a life insurance policy was obviously incorrect 
where there was uncontradicted evidence submitted by the 
defendant insurer to the effect that the insurance purchas- 
able with the premiums paid by the insured at her correct 
age would have been $177.48. (Jackson-Robertson v. Louisiana 
Industrial Life Ins. Co., La. Ct. App.) . . . J 500,832. 


Loans on Policy before Notice of Assignment.—Loans to an 
insured, granted before notice of the assignment of the 
policy made after the first loan, were not invalid on the 
ground that the company, upon making loans, did not 
require production of the original policy. (Patten v. Mutual 
Benefit Life Ins. Co., S. C. Supreme Ct.)... J 500,835. 


Assignment of Benefits.—An instrument signed by the insured 
requesting the insurance company to pay the benefits of 
policies (payable to his executors or administrators) to 
plaintiff, effected a change of beneficiary notwithstanding 
the facility of payment clause and the clause restricting 
modification of the policy. (Turner v. The Prudential Ins. 
Co. of America, Kan. Supreme Ct.). . . J 500,845. 


Termination of Employment.—An insured under a group in- 
surance policy was not considered as discharged under the 
terms of the contract of insurance where he was removed 
from work by police officers and there was no action at the 
time by any authorized official of the employer to terminate 
employment. (Ambrose v. The Metropolitan Life Insurance 
Co., N. J. Supreme Ct.). . .] 500,840. 


Lien for Payment of Premiums.—A plaintiff was entitled to 
an equitable lien on the proceeds of several life insurance 
policies where the clear weight of evidence showed that he 
paid the premiums. (Jn re Oliver, N. Y. App. Div.). 

q 500,827. 


Frivolous Appeal.—A defendant insurer was penalized for 
prosecuting an appeal where all indications justified the 
charge that such appeal was frivolous and only taken for 
delay. (Tri-State Hospital Inc. v. Reliance Industrial Insur- 
ance Co., La. Ct. App.) .. .¥ 500,828. 


December 19, 1939 


Brokerage Contract.—A general insurance broker who induces 
an agent of an insurance company to suppress from the 
insurer his connection with the Resteese, was estopped from 
asserting that a commission contract was made in his 
capacity as general agent so as to bind the company. 
(Minnesota Life Insurance Co. v. Meidinger, Ky. Ct. App.) 

{ 500,844. 


Proof of Death.—Evidence tending to show violence and injury 
to the insured on the night of his disappearance, plus 
absence unheard of and without trace for seven years, was 
sufficient proof to make a case for the jury on whether the 
insured died on the night of the disappearance, and war- 
ranted a finding that the death occurred at that time. 
(Ferril, Exrx. v. Kansas Life Insurance Co., Mo. Supreme 
Ct.). .. 7 500,848 


Proper Pleading.—The plaintiff, beneficiary under a death pro- 
vision in a fraternal benefit certificate, was not allowed 
also to receive benefits because of accidental injury to the 
insured, where such insured was not made a party to the 
suit, nor was an assignment proved. (Supreme Camp of 
American Woodmen v. Summers, Tex. Civ. App.) .. .[ 500,826. 


Question for Jury.—The question of forfeiture by non-payment 
of premium, and of waiver of all other defenses in an 
action to recover on a life insurance policy, was one for the 
jury. (Sovereign Camp, W. O. W. v. Moore, Ala. Supreme 
Ct.)...9 500,831. 


Submission of Evidence to Jury.—A court was in error in 
failing to submit to a jury the question whether certain 
statements of alleged conspirators, acting together in pur- 
suance of an alleged fraudulent design, induced the plaintiff 
to quit the service of his employer upon the promise to 
employ him for the company which they represented. 
(Page v. Pilot Life Insurance Co., S. C. Supreme Ct.)... 
{ 500,833. 


Burden of Proof.—Where an insurer properly assumed the 
burden of proof by establishing that death resulted from 
an excepted cause, by introducing into evidence a certified 
copy of the proofs of death, judgment was properly awarded 
to such insurer when the plaintiff insured failed to over- 
come this prima facie case. (Harvey v. North Carolina 
Mutual Life Insurance Co., Tenn. Supreme Ct.).. . 500,834. 


Question of Fact for Jury—Where there was conflicting evi- 
dence submitted on the question of whether an insured 
was induced by false representations of the agents of the 
insurer to refund her policy of insurance because of a mis- 
statement of her age, it was an issue of fact for the jury. 
(Neely v. Industrial Life & Health Insurance Co. of Atlanta, 
S. C. Supreme Ct.).. .] 500,839. 


Notice of Intention to Forfeit—A notice of intention to forfeit 
a policy, sent before the termination of the grace period, 
does not effect a forfeiture, and a letter sent thereafter, 
stating that the policy had ceased to be in force and request- 
ing an application for reinstatement, does not constitute a 
notice of intention to forfeit. (Shelton v. The United Life 
and Accident Insurance Co., Kan, Supreme Ct.).. .{ 500,850. 


Question of engpogmnnt in Group Insurance Policy.—The 


terms “leave of absence” and “termination of employment” 
were not treated as the same in reference to an employment 
requirement in a group insurance policy. If employment 
was to be terminated at the expiration of the leave of absence, 
the employee shrould have been given notice of the fact. 
Grove v. Equitable Life Assurance Society of the United States, 
Pa. Supreme Ct.) . . . J 500,852. 


Suicide Presumption.—Although there was a legal presumption 
against suicide which was reinforced by the verdict of a jury, 
the question whether the insured committed such act was 
not concluded by this presumption where there was insuffi- 
cient evidence for any conclusion that the insured died 
accidentally. (Central States Life Insurance Co. v. McElwee, 
Ark. Supreme Ct.) . . .f 500,851. 


Paragraph (§) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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*% AUTOMOBILE * 


Insurance Policy Construed.—Insurance policy issued pur- 
suant to a certificate of convenience and necessity obtained 
by the insured to operate as a common carrier held to cover 
accident involving truck not specially described in policy, 
although at time of accident certificate had been suspended. 
(Trinity Universal Ins. Co. v. Cunningham, Exrx., U. S. 
C. C. A., 8th C.)... 701,859. 


Limitation on Filing Claim Under Policy—Where a policy 
provided that no suit could be maintained unless commenced 
within twelve months after the happening of the loss, 
plaintiff's action, commenced over two years after such 
event, could not be sustained even though a prior suit had 
been instituted within the limitation period but had been 
dismissed. (Whiddon v. National Union Fire Ins. Co., Ga. Ct. 
App.) . . .{ 701,856. 


Reference to Insurance Coverage.—Where defendants’ counsel, 
in examining one of the defendants, asks questions concern- 
ing a conversation held by this defendant and plaintiff 
following the accident, plaintiff on cross-examination may 
elicit the remainder of the conversation, although it deals 
with defendants’ insurance coverage. (Owens v. Shugart, 


Ga. Ct. App.). . . 701,849. 


Indorsement to Policy Construed.—An indorsement to a policy 
issued by plaintiff provided that the coverage thereof was 
to be extended to persons operating the insured vehicles 
with the consent of the named assureds. This indorsement 
operates with the same effect as if an omnibus clause had 
been originally inserted in the policy and the insurer cannot 
claim that coverage is limited to the named assureds. (Mer- 
chowts, om Casualty Co. v. Goodall, N. H. Supreme Ct.) 


Oral Contract of Insurance.—Defendant insurer held liable 
under an alleged oral contract of insurance where the agent 
represented to the owner of the trailer which was destroyed 
by fire that his trailer was covered by insurance as requested. 
(S we —— Mutual Ins. Co. v. Bowie, Ky. Ct. App.) 
.. .§§ 701,850. 


Cause of Loss.—Where the damage to an insured car could be 
definitely allocated partly to a fire and the remainder to 
a collision, the insurers which had insured against each type 
of loss must bear the proportionate amount covered by 
their policies. (Gentry v. Yorkshire Ins. Co., S. C. Supreme 
Ct.) . ..J 701,857. 


Manufacturer’s Liability—The manufacturer of a defective 
tire which disintegrated while on the wheel of plaintiffs’ 
car while it was traveling along a highway, and which 
caused the car to leave the highway and plaintiffs to be 
injured, is liable for allowing an inherently defective article 
to be sold on the market. (Nebelung v. Norman, Calif. 
Supreme Ct.) . . . 701,871. 


Respondeat Superior.—Question as to whether employee of 
defendant, who was operating defendant’s truck at the time 
of the accident wherein plaintiff was injured, was actin 
within the scope of his employment or was on a persona 
errand was held to be for the jury and judgment in favor 
of plaintiff is affirmed. (General Foods Sales Co., Inc., v. 


Smith, Colo. Supreme Ct.) . . .] 701,863 


Implied Permission to Use Car.—Facts held sufficient to show 
that owner of car had given operator of car permission to 
use the vehicle on previous occasions and to establish an 
implied permission to use the car on the night of the 
accident. (Burford v. Huesby, Calif. Dist. Ct. App.)... 
{ 701,874. 


Sudden Stopping of Cab.—Judgment entered in favor of plain- 
tiff and her husband on account of injuries sustained by her 
when she was thrown to the floor of the cab in which she 
was a passenger when said cab was stopped suddenly by 


the driver. (Bourgeois v. Toye Bros. Yellow Cab Co., La 
Ct. App.) . . .] 701,862. 


Hit and Run Driver.—Court’s order granting plaintiff a new 
trial after verdict in favor of defendant in action growing 
out of accident wherein plaintiff was struck by a car at an 
intersection, the driver not having stopped, is affirmed on 
appeal. (Lyons v. Haumiller, Ill. App. Ct.). . . 701,867. 


Truck Out of Control.—Negligence of operator of defendant’s 
truck in either accelerating the speed thereof, or shifting 
into neutral as he started downhill on a slippery pavement, 
held to be the cause of his loss of control and the subsequent 
core — plaintiff’s car. (Cosse v. Henley, La. Ct. App.) 


Intoxication of Driver.— Negligence of defendant in driving his 
car on the wrong side of the street while under the influence 
of intoxicating liquor held to be the sole cause of the 
collision between his and plaintiff’s car. (Bass v. Burnley, 
La. Ct. App.). . . 701,846. 


Sign at Through Street Not Erected.—In an action growing 
out of a collision at a through street where the signs 
designating the street had not yet been erected, the court 
erred in admitting the ordinance designating the street as 
such into evidence and in instructing the jury on the law 
relative thereto. (Dina v. Passagla, Ill. App. Ct.)... 
{ 701,865. 


Failure to Stop at Through Highway.—Where it was shown 
that defendants’ truck was driven onto an arterial highway 
on which plaintiffs’ decedent was traveling in his car, with- 
out first coming to a complete stop, and in violation of the 
right of way rule, judgment for plaintiffs was affirmed. 
(Inouye v. McCall, Calif. Dist. Ct. App.) . . .[ 701,844. 


Truck Stopped on Highway Without Lights.—Question of 
negligence of plaintiff in crashing into the rear of defend- 
ant’s truck, which was parked on the highway without 
lights on a day when a heavy rain was falling, was for the 
jury, and the instruction taking that question from the jury 
was erroneous. (Kirby v. Swift & Company, Ark. Supreme 
Ct.) . . .§ 701,875. 


Automobile Hit by Street Car—Where on a third trial of an 
action growing out of a collision between plaintiffs car 
and defendant’s street car, the evidence was substantially 
the same as that introduced on a former trial, the former 
decision was the law of the case and the court erred on 
said third trial in granting a nonsuit on motion by defend- 
ant. (Aurenz v. Los Angeles Railway Corp., Calif. Dist. Ct. 
App.) . . . 701,845. 


Collision at One-Way Bridge.—Judgment for plaintiff in action 
growing out of collision at one-way bridge reversed because 
of incorrect ruling by judge in regard to pleadings. Ques- 
tion of right of way at one-way bridge is discussed and 
instruction on issue suggested. (Short v. Robinson, Ky. Ct. 
App.) . . ._7 701,851. 


Rear-End Collision—Negligence of defendant in driving his 
truck into the rear of a stopped car, causing plaintiff’s 
intestate who was standing by the side of the car looking 
at the motor to be injured, said injuries resulting in his 
death, held to be the proximate cause of the collision and 
of the injuries sustained. (Peveto v. Smith, Tex. Supreme 


Ct.)...9 701,872. 


Collision Off Highway.—In action growing out of collision 
resulting when plaintiff’s car, after skidding off the high- 
way and into a cornfield, was struck by defendant’s car 
which was turned off the highway, an instruction given by 
the court relative to defendant’s negligence is found to be 
erroneous and judgment is reversed. (Hunter v. Bruton, 
N. C. Supreme Ct.). . . 701,870. 


Contributing Cause of Collision—Defendant held liable for 
injuries received by a guest in his car where it was shown 
that he might have stopped his car in time either to have 
avoided the collision or at least to have lessened the force 
of Troe (Mooney v. Chapdelaine, N. H. Supreme Ct.) 
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Pedestrian Struck by Car Backing Away from Curb.—Find- 
ings of trial judge in favor of defendant who struck plaintiff 
when he backed his car away from a curb, not seeing 
plaintiff until after the accident, held to be warranted by 


the evidence and judgment entered thereon is affirmed. 
(Rienecker v. Lampman, Wyo. Supreme Ct.). . . | 701,868. 


Pedestrian on Road Injured.—Ownership of truck which struck 
plaintiff as he was walking along the left side of the 
highway held to be established by the evidence and the 
jury’s finding with respect to pemapnes on the part of 
the driver of the truck in negligently cutting across the 
highway is affirmed. (Lion Oil Refining Co. v. Smith, Ark. 
Supreme Ct.).. .§ 701,876. 


Guest Statute Interpreted—Where a prospective purchaser 
of a car was driven in a courtesy car to select upholstering 
and then to his hotel and on to the railroad station, he 
was a guest of the owner of said courtesy car, and in order 
to recover damages for injuries sustained while riding 
therein must establish gross negligence. (Taylor v. Chrysler 
Corp., U. S. C. CG, A. Ga C.).. a 01,858. 


Guests on Truck Injured.—Judgment in favor of minor plain- 
tiffs and their parents afirmed where the evidence showed 
that the minors were thrown from rear of truck on which 
they were riding when the truck left the road, hit a guard 
rail and overturned due to the negligence of the driver 
thereof. (Kirr v. Suwak; Waschak v. Same, Pa. Supreme 
Ct.). . .§ 701,873. 


Guests’ Failure to Prove Gross Negligence.—Failure of guests 
who were injured when the car in which they were riding 
left the highway, struck a roadside wall and ran into a 
tree, to sustain burden of proving that cause of accident 
was the gross negligence of the host precludes their right 
to recover. (Conant v. Collins, N. H. Supreme Ct.) . . 701,852. 


Wrongful Death Action.—In an action for the wrongful death 
of plaintiff's son, who was riding as an invited guest in 
the car which was struck by defendants’ train, the court’s 
instructions with regard to joint enterprise and contributory 
negligence were not supported by the evidence and were 
erroneous. (Hare v. Southern Railway Co., Ga. Ct. App.) 


Humanitarian Instruction—In an action growing out of a 
railroad crossing collision wherein plaintiff was seriously 
and permanently injured, the court instructed the jury that 
defendant’s duty under the humanitarian doctrine arose 
when plaintiff was seen to be in a position of peril. The 
instruction was objected to because in the first part thereof, 
the court used the words “coming into peril.” However, 
there was no error, and judgment entered for plaintiff is 


affirmed. (Kick v. Franklin, Mo. Supreme Ct.). . . 701,869. 


Charge on Emergency Doctrine.—Where it was evident that 
plaintiff’s case was based upon the emergency doctrine and 
plaintiff's counsel orally requested the court to instruct the 
jury on that point prior to its retirement, the court should 
have complied with that request pnboogs no similar written 
request was filed. (Perlman v. Haigh, N. H. Supreme Ct.) 


Testimony as to Damage to Car.—Court’s rulings admitting 
testimony of mechanic who examined car ten months after 
collision and refusing prayer excluding issue of permanent 
injury held to be correct and judgment for plaintiff affirmed. 
(Hebner v. Powell, Md. Ct. App.) . . .§ 701,843. 


Negligence Not Shown.—Where plaintiff failed to prove his 
allegations of negligence with respect to speed, driving on 
the wrong side of the road and intoxication, the court's 
— dismissing the case was held proper. (Lee v. Perrin, 
La. Ct. App.). . .§ 701,861. 


Presumption of Negligence.—Where one of plaintiffs’ cars was 
hit by a truck owned by one of the defendants and driven 
by its employee, a presumption of negligence arose since 
the act which caused the accident was one over which 
defendants alone had control. (Pearlman v. King Lumber 
Co., Ill. App, Ct.). . .§ 701,866. 
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Negligence Based on Breach of Duty.—The defendant electric — 
company whose truck was parked in an intersection imme. _ 
diately under a traffic light which was being repaired was 
under no duty to warn motorists of existing traffic condj- ~ 
tions and is not liable for the results of a collision between — 
two vehicles. (Texas Electric Service Co. v. Hawthorne, 
Tex. Civ. App.). . . 701,860 


Amount of Damages.—In an action growing out of a highway 
collision wherein liability was confessed, the court orders 
that plaintiff accept a reduced judgment or that there be a 
new trial, the amount of the verdict béing excessive and © 
plaintiff's counsel’s conduct in examining the jurors being ~ 
objectionable. (Witt v. Roper, Kan. Supreme Ct.) .. .f 701,864 


Findings of Jury.—Where the findings of a jury in an action 
based on negligence are based on acts of negligence not 
alleged in the petition, the court should enter judgment 
for the defendant. (Bilsky v. Central Surety & Ins. Corp., 
Kan. Supreme Ct.).. . 701,878. 


Subsequent Litigation.—Court’s findings relative to negligence 
and contributory negligence in wrongful death action 
brought by defendant in present action to recover for the 
death of his wife resulting from the collision between 
the cars of plaintiff and defendant, held binding on plaintiff 
in the present action and judgment for defendant is affirmed, 
(Gibson v. Solomon, Ohio Supreme Ct.). . .] 701,877. 


Insurance on Truck.—Insurer held liable on policy issued to 
county, covering pleasure and business uses of truck on 
which plaintiff’s husband, a county employee, was riding 
when killed in a collision while returning to town from 
place where he had been working. (Elliott v. Hehner, Kan. 
Supreme Ct.) . . . 701,882. 


Cab Stopped Suddenly in Path of Bus.—Negligence of driver 
of cab, in which plaintiff was a passenger, in pulling into 
traffic lane in which defendant’s bus was travelling, and 
stopping suddenly and without warning, held to be proxi- 
mate cause of rear-end collision between cab and bus. 
(Marley v. The Wichita Transportation Corp., Kan. Supreme 
Ct.). . .§ 701,881. 


Motorcycle Hit by Passing Car.—Judgment in favor of ad- 
ministratrix of estate for the benefit of the mother of 
deceased for damages sustained by her by reason of his 
death, which was caused when his motorcycle was side- 
swiped by defendant’s car while passing the motorcycle, 
affirmed. Joski, Adm’x v. Short, Wash. Supreme Ct.)... 
{ 701,886. 


Road Covered with Ice.—Where plaintiff applied the brakes to 
his truck in an attempt to slacken its speed, the icy condition 
of the road caused the truck to skid, turn around and collide 
with defendant's truck which was on the side of the road. 
No negligence on behalf of defendant being shown, order 
dismissing plaintiff’s action is affirmed. (Hill v. Dakota 
Warehouse Co., S. D. Supreme Ct.). . .f 701,884. 


Lookout and Right of Way.—Where the testimony of the 
plaintiff, who was the disfavored driver at the intersection, 
shows that he did not keep a proper lookout nor did he yield 
the right of way to the favored driver, his recovery for 
damages sustained is precluded. (Department of Labor 
Industries v. Hickle, Wash, Supreme Ct.). . . | 701,888. 


Defective Bridge Collapsed.—Plaintiff’s petition, alleging that 
both personal and property damages sustained by him were due 
to the collapse of a bridge which had been allowed to 
remain in a defective condition, was held to establish 4 
prima facie case of liability against the state highway com- 
mission. (Tresise v. Highway Commission of State of Kansas, 
Kan. Supreme Ct.) . . .§ 701,879. 
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